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1. Introduction

Few people will have missed the increasing attention for the issue of corporate governance in the last three decades. The growing attention resulted from developments such as the worldwide wave of privatizations, a takeover wave in the US in the 1980s and in Europe in the 1990s, growing importance of institutional investors, deregulation and integration of capital markets, and corporate scandals such as Enron due to (accounting) fraud, to name just a few. This not only led in many countries to the adoption of corporate governance codes – such as the Cadbury Report of 1992 in the UK, eventually consolidated and refined in the UK Corporate Governance Code in 2010, the Sarbanes-Oxley Act of 2002 in the US, and the Code Tabaksblat in the Netherlands in 2004 –, but also to an extensive amount of literature on the topic.
Various theories discussed in a study edited by Thomas Clarke (2004) make clear that because of the complexity of the topic, it is not so easy to arrive at a general theory of corporate governance. The most common definition states that corporate governance is about the relationship between a company’s directors and its capital suppliers and the question how the latter can secure their investments (separation of ownership and control; Berle & Means 1932). Andrei Shleifer and Robert Vishny (1997) define it as follows: ‘Corporate governance deals with the ways in which suppliers of finance to corporations assure themselves of getting a return on their investment’. This separation of (dispersed) ownership and control leads to an enduring power struggle between managers and shareholders (Jensen and Meckling 1976). Because in the US many companies have dispersed ownership, most research questions focused on the free rider problem. It states that dispersed shareholders have little or no incentive to monitor management. If the monitoring of one shareholder improves the company’s performance, all other shareholders benefit. However, given that monitoring is costly, each shareholder will free ride in the hope that other shareholders will do the monitoring. If all shareholders think the same the result will be that no monitoring takes place. However, additional research suggested that in many (continental European) countries, firms do not have many small minority shareholders but instead ownership is concentrated in the hands of just a few large blockholders (states, families, or banks) (La Porta 1999). This led to new research questions centered on the question how minority shareholders can be protected from blockholders.  
To encounter difficulties of monitoring when ownership is widely dispersed,  the model of agency theory was developed in the 1970s (Jensen and Meckling, 1976; Fama and Jensen, 1983). Both papers are concerned with the “alignment of incentives” that are needed to make sure that managers' interests will correspond with those of the owners.  There are various mechanisms to discipline the directors, such as legal protection of (minority) shareholders; supervision by nonexecutives; the market for corporate control; company’s dividend policy; and executive compensation contracts (e.g.  Becht, Bolton and Roell 2003). 


In the 1980s and 1990s, research on corporate governance has been preoccupied with the question of differences in national systems of corporate governance (based on the Varieties of Capitalism literature, e.g. Hall and Soskice 2001), differentiating between systems dominated by minority shareholders vs systems in which blockholders are dominant. One way to look at the differences is by correlating legal investor protection with the development of capital markets and the ownership structure of firms. The ‘law and finance’ tradition is a well-known approach. It starts from the assumption that commercial laws originate from two traditions: common law and civil law. In civil law countries there is extensive written law, issued by Parliament. Rules are usually developed by legal scholars and included in commercial codes. In common law countries, in contrast, rules are formed mostly by judges who try to resolve specific disputes. Thus ruling in a specific case sets the legal standard. Courts will follow early given judgements even when it is issued decades ago. Civil law countries have three different families from which it originates: French, German and Scandinavian. Except for the Scandinavian tradition, common and civil law have spread around the world by colonialism and sometimes deliberate imitation (e.g. former socialist countries).  The Netherlands are defined as a civil law country; the system was transplanted by the French in the 19th century (LaPorta et al 1996; 1997). 
The ‘law and finance’ tradition suggests that legal protection of investors – which is according to this approach a by-product of a country’s legal origin (civil vs common law) – is the crucial determinant of ownership concentration and organizational structures (La Porta et al.1998; La Porta et al. 1999). According to this view, in common law countries, such as the US and the UK, shareholders are well protected which encourages the development of financial markets (La Porta et al 2000).  Countries with low levels of shareholder protection, typical of civil law regulation, are generally characterized by greater ownership concentration and underdeveloped capital markets. 
Recently this approach, in which it is argued that a country’s legal tradition is causally related to its financial development, has been exposed to criticism. The patterns of evolution in different legal systems do not follow the linear direction suggested by the ‘law and finance’ school basic assumption. In fact, changes in legal rules show as much variety amongst countries of the same legal family as between countries of different legal origin (Armour et al. 2009). Also, Berkowitz et al (2003) have shown that institutions are not simply adopted  and applied at will, but instead are learned in particular cultural contexts (see also Kogut and Ragin 2006). Another important problem with the approach is that the country’s legal origin is the outcome of choices made centuries ago; in other words, it is a rather deterministic view of processes of corporate governance change (see e.g. O’Sullivan 2003). It would imply that “in civil-law countries noncontrolling shareholders are doomed to weak legal protection, and that accordingly the stock market is bound to remain underdeveloped” (Pagano and Volpin, 2005, p.1006).
Research has shifted  from differences between systems towards change within national systems. Scholars try to understand  the recent process of convergence of systems which leads to a model of shareholder value, resembling the US system of corporate governance (see for the US e.g. Lazonick and O’Sullivan 2000). Often they explain these changes by exogenous factors, both economic and political. Thus an important dynamic that is economic in nature is global competition. Globalization and liberalization of financial markets and resulting competition affect national governance systems and leads to convergence(O’Sullivan 2003). Contrary to pressures stemming from economic dynamics, others stress the importance of processes that are political. In this perspective differences between corporate governance  are embedded in variations in political organizations  and change only occur in case of major political transformations (Roe 1994). Contrary to the convergence perspective, other stress that systems do  not converge at all or converge only to a certain extent because of the importance of national institutions shaping corporate behavior. Thus, according to the path dependent perspective, institutions are historically embedded, which constrains the way in which institutions can change and change does not necessarily result in efficiency.

Despite the vast literature on changing national systems (whether resulting in either convergence or divergence), it still remains an empirical question how national systems of corporate governance change (the process). One way to look at the processes of change is by analyzing law reforms. After all,  law reforms imply a certain change in the formal institutions of a country. As mentioned above, in theories of corporate governance, company law is seen as one of the various mechanisms to discipline directors (legal protection of (minority) shareholder). However, there are contradicting views on the relation between company law reform and corporate governance. In the ‘law and finance’ literature it is argued that (company) laws form the core of any corporate governance system, while on the other hand Pistor (2000) concludes that, based on patterns of legal reforms, law reforms have been primarily responsive and lagging, rather than leading. In other words, according to Pistor formal institutional change (rule) does not necessarily lead to actual institutional change (behavior). 

This paper wants to shed light on the processes that drive change. How and why does the balance of power between shareholders and management (corporate governance) change over time? What is the role of company law in these changes?  It analyzes if and how company law was leading in disciplining management, or, the other way around, was responsive and lagging. And what other factors might drive these processes of change? The paper focuses on the corporate governance of Dutch listed firms in the 20th century and on three company laws: the Commercial Code of 1838, the company law of 1928, and the structure regime of 1971. An in-depth description of the role and power of shareholders in Dutch business over time is not the goal of this paper (see De Jong, Roell and Westerhuis 2015), neither does it explain how management entrenchment led to insider control (see Westerhuis 2014). Nor is its goal to analyze the three Dutch law reforms in detail based on jurisdiction (law scholars have already done so, see e.g. De Jongh 2014). Although the paper touches upon all of these issues, its main goal it to analyze the relation between change in formal institutions and institutional change in practice (behavior). 
Institutional change happens in a very complex interaction between  political and economic structure and agency.  The outcome depends on the structure and the way how actors use this setting, which in turn is based on preferences of actors and their relative power (Schnyder 2007; Mahoney and Thelen 2010).  Therefore, in the analytical framework used in this paper, the political and economic structure is linked to  firms and their stakeholders (owners, managers and employees). Also informal institutions, captured in beliefs and conventions, will be incorporated into the framework to analyze the changes.

The paper starts with a description of the analytical framework in Section 2, followed by Section 3 on data and sources. After a comparison of the corporate laws in Section 4, it then analyzes in Section 5 three important actors – policymakers, lawyers and business men – in the discussions proceeding the 1928 law. Section 6 shows how “soft spots” in the 1928 law allowed for incremental change. It focuses on the rise of outside shareholders, which gave executives and supervisors room to achieve more influence, which was further enhanced by the use of takeover defenses.  A dense corporate network strengthened this position. In Section 7 changing ideas about the role of the firm are discussed. It shows that another stakeholder, the employees, became important. The wish to increase employees’ participation, which was a reflection of general developments in society at that time, led to discussions how firms should be managed, leading to the structure regime of 1971. Unintentionally this law formalized the insiders’ powers already practiced by them for decades. In Section 8, I stretch results to recent times by shortly touching upon the Code Tabakblat of 2004. Section 9 concludes.

2. An analytical framework: structure and agency
Institutions can be defined as the rules of the game (North 1990); they can be formal (laws) and informal (norms, ideas). Individuals and organizations act in ways that are not necessarily (economic) rational, but are consistent with ‘rules, norms and ideologies of the wider society’ (Suddaby et al 2013). Formal and informal institutions generate consistencies in behavior, which can be empirically observed (Culpepper, 2005). Formal and informal rules do not necessarily change simultaneously. Williamson (2000) shows four levels of social analysis, which change at different paces (see Appendix). Informal institutions (Level 1) are highly embedded (see also Granovetter 1985) and change slowly,  whereas at Level 4 institutions change continuously. What’s more, the higher level (e.g. Level 1)  imposes constraints on the level immediately below (e.g. Level 2). Often, in the extant literature the focus is on level 2 and 3; and level 1 is taken as given.
1)
 Informal institutions (norms, traditions) that develop slowly and are heavily embedded; 
2)
Institutional environment, or the formal rules of the game (constitutions, laws, property rights, government policies); 
3) Institutions of governance, or the play of the game (includes defining market and market structures, especially contracts); 
4) Resource allocation and employment (prices and quantities; incentive alignment).

There can be tension between changes in formal rules (laws) and persisting informal rules (beliefs, norms). This tension has implications for the way economies (systems) change (North 1990). Thus in order to unravel the processes of change it is important to determine the relative importance of both formal (legal) and informal (norms and beliefs) change. 
What mechanisms causes actors operating in stable patterns of interaction to deviate from that predictable behavior?  In the extant literature (historical) institutionalists often focus on explaining continuity rather than change. They emphasize mostly path dependence as an explanation for the persistence of certain institutional arrangements (REFS). They explain change by “critical junctures”, which opens up new possibilities to change trajectories. However, institutions are vulnerable to change not only in periods of crisis but on an ongoing basis. Thelen (2000) finds that periods of institutional stability are often characterized by incremental change. This focus on gradual change in periods of stability questions the more traditional view on institutional change as a result of exogenous shocks.  A framework designed by Mahoney and Thelen (2010), based mostly on former work by Thelen (e.g. Thelen 2005; Streeck and Thelen 2005) highlights the importance of gradual institutional change in contrast to change during moments of sudden transformation. It includes both political and institutional context and “change agents”.  

Mahoney and Thelen discuss three factors that might result in institutional change: the characteristics of the political context, the properties of the institutions, and the type of dominant change agents. The political context is defined as to whether defenders of the status quo have strong or weak veto possibilities. The stronger their veto power the less chance agents have to make changes (see also Hacker 2005).

Institutions are characterized by the question whether the institution give actors opportunities to exercise discretion in the interpretation and/or enforcement of the rules. The properties of institutions contain possibilities for change within them; in other words because rules are never precise enough, there is room for change.  Thus, in particular in the “soft spots” between rule and its interpretation and between rule and its enforcement, incremental change might emerge (Mahoney and Thelen 2010, p.. ). These soft spots arise due to the fact that rules can never be precise enough to cover the complexities  of all possible situations. Sheingate (2010) states: “the ambiguities they embody provide critical openings for creativity and agency…”.  Also, actors themselves have cognitive limits (bounded rationality). Consequently they can not anticipate all possible future situations. Moreover, rules are imbedded in implicit assumptions, which are disposed to different interpretations. Enforcement is complicated because of the room provided for the interpretation of the rules (Van der Heijden 2013). Lastly, often rules are applied and enforced by others than the designers. This also opens up space for change to occur in its implementation and enactment.

In the framework four modes of gradual change are distinguished (p. 15):

· Layering: the introduction of new rules on top of or alongside existing ones.

· Conversion: the changed enactment of existing rules due to their strategic deployment.

· Drift: the changed impact of existing rules due to shifts in the environment.

· Displacement: the removal of existing rules and the introduction of new ones.

In table 1 the framework has been placed into a matrix, showing that differences in the political context (veto possibilities) combined with the degree of discretion in institutional enforcement are related to various modes of institutional change. Within the different institutional settings change is driven by agents. These actors have cognitive limits (bounded rationality). They often make choices based on imperfect information and the subsequent institutional changes often have unintended consequences that are not always optimal for efficiency (North 1990). 

 Tabel 1: Contextual and institutional sources of institutional change

	
	
	Characteristics of institution

	
	
	Low level of discretion in interpretation/enforcement
	High level of discretion in interpretation/enforcement

	Characteristics of political context


	Strong veto possibilities
	Layering
	Drift

	
	
	
	

	
	Weak veto

possibilities
	Displacement
	Conversion

	
	
	
	


Source: Mahoney and Thelen, 2010; table 1.4, p. 28. 

The framework is a bit too stylized.  Empirical research has already shown that modes of institutional change and change agents can be linked to more than one set of structure characteristic (Van der Heijden 2013). Also, various change agents can operate simultaneously in one set  of structure characteristics (Van der Heijden 2013). Nevertheless, an important addition to existing views on change lays in the inclusion of both change agents and institutional context. Or, as Van der Heijden (2013, p. 12) puts it: “It is here that dichotomies between perspectives (e.g. studying structure or agency, endogenous or exogenous variables, or process or outcome) might be overcome”.  Combining these perspectives is an important step to better understand what change really means. 
Another point is that informal institutions (Level 1in Williamson’s model) are not explicitly incorporated into the framework. Even if they are more difficult to circumscribe, underlying ideologies, beliefs and deeply held values  play an important role in the organization and structure of a national system.  Actors face considerable uncertainty not only concerning the outcomes of a certain political or economic action but also concerning the environment in which they interact (Hall 2005: p. 142). Cognitive constructs allow them to simplify the reality and help understand and interpret the societal reality. This dominant ideology will ultimately determine what economic preference an actor will adopt. The dominant ideology is very often stable and powerful. However, under critical circumstances a dominant ideology can be displaced by an deviating discourse opening the way for change. I capture this aspect by analyzing dominant ideas about the societal role and function of companies over time. According to Williamson (2000) informal institutions (ideology, ideas) might impose constraints on the level of formal institutions (Level 2).
3. Data and sources
The research relies on three types of data. First, the original texts of the company law of resp. 1838, 1928 and 1971 are analyzed. It gives information on the role, rights and responsibilities of the stakeholders of the firm: owners, management, and supervisors. I extend this analysis with the extant literature by legal scholars (Klaassen 2007, Sanders and Westbroek 2010, De Jongh 2014), resulting in an overview of the most important changes in company laws over time.

Second, for analyzing how relative power between different stakeholders changed in practice, I used a database containing the most important financing and corporate governance characteristics of all Dutch listed firms (Westerhuis and De Jong 2015). This data was collected from the Van Oss Effectenboek. It provides important information on the use of takeover defenses and board interlocks. 
Third, I complemented the quantitative approach with extant literature on the various topics that are important in corporate governance research, in particular speeches and ‘opinion articles’ of important decision makers in business and government. They reflect quite well the perceptions of the role of firms in general and stakeholders in particular at that time. For the analysis of ownership the research relies heavily on the extant literature, because we don’t have ownership information. Until recently it was not easy to determine how dispersed share ownership in Dutch listed companies was, since the shares were generally not registered, but bearer shares, and even if the owners of the shares were registered, there was no legislation compelling companies to make the information public. Identifying the shareholders of Dutch listed companies, therefore, is rarely possible. Since 1982 more share ownership information has become available on a voluntary basis, and only since 1992, due to the Wet Melding Zeggenschapsrecht (Law on Disclosure of Shareholdings) has systematic information on shares held by large shareholders and company officials become compulsorily disclosed. But clearly this lies beyond the time scope of this paper.
4. Dutch company laws in 1838, 1928 and 1971: a comparison
The Dutch Commercial Code of 1838 was based on the French Code Civil which as a result of the French Revolution appealed to the forces of progress. The Dutch Commercial Code remained in force for 90 years, and included among other things the regulation of public limited companies (naamloze vennootschap, NV). The rules were very brief and only a few were mandatory. The appointment of executive directors was one such a legal requirement; the appointment of independent directors or supervisors (raad van commissarissen) was not. The executives directors and not the shareholders were responsible for daily management. Also the general assembly of shareholders (called partners or vennoten at that time) was not obligatory. In the Code, shareholders had the highest power in the firm, and they had a few compelling rights. They had the right to appoint and dismiss directors, to enact the annual accounts and to change the company’s charter. The reason why they only had a few compelling rights had to do with the liberal roots of laissez faire on which the Code was based. The idea prevailed that ‘shareholders themselves combined with their assigned rights should enable them to secure themselves against fraud and deception’ (Tekenbroek 1923, p. 33).
The liberal idea of laissez faire was also reflected in the discussion whether and to what extent King William I should be able to interfere in business. Since there was no official requirement for public transparency (public disclosure of standardized accounts), Royal approval was needed for a charter of association (acte van oprichting) in order to protect creditors of the firm. The law tried to meet those who were opposed to state intervention. In the Code of 1838 it was thus stated that after royal approval of a charter, a firm could not be dissolved afterwards by the King. In practice, royal approval turned out to be a formality and approval was practically always given.
In the company law of 1928 the idea persisted that the highest authority within firms should be with the joint shareholders. This reflected the at that time prevailing view on the nature of the public limited company. It was seen as a contractual relation between shareholders, in which the powers of the executive directors were derived of the general meeting of shareholders. The board had to follow instructions of the shareholders and the board had to focus on the interests of shareholders only. Thus, the structure was a hierarchical one, in which boards had a subordinated position to the shareholders’ meeting (Honee 1989). In the 1928 law, shareholders were given more power.  So for example the voting cap, which in the Code of 1838 gave shareholders a maximum of 6 votes, was abolished, and replaced by the one share, one vote principle. 
Also, shareholders had the same compelling rights as in the Code of 1838 (Klaassen 2007). One of these rights was the right of the general meeting of shareholders to appoint directors. However, since around 1900 this right had been informally reversed by the so called binding nomination (bindende voordracht, see Cremers 1971), which firms included in their charters. It meant that the general meeting of shareholders could only appoint directors who had been nominated by a meeting of holders of priority shares or by the supervisory board. The nomination was thus made by a small group that already had an important position within the firm. This small group consisted of  the supervisory board or the holders of priority shares who were often the same persons as the executive board and supervisory board members. Consequently, the general meeting of shareholders was prevented from freely selecting  directors who would manage the firm (Sanders and Westbroek, 2005). As far as we know the first firm that made use of binding nominations was the Koninklijke Nederlandsche Petroleum Maatschappij in 1898 (joost Jonker etc, then called preference shares). After World War I binding nomination were more frequently used as a defense against foreign takeover threats.  The minister of Justice changed its view over time on the point of binding nominations. Thus, in 1912 it was stated in the Handbook of mr. A.E. Bles, entitled Vereenigingen en naamlooze vennootschappen en hare behandeling aan het Departement van Justitie that the choice for a director by the shareholders’ meeting should be totally free, and never on request of the supervisory directors or others. In 1917 and 1921 this view was relaxed when it was indicated that only the final appointment should be with the general meeting of shareholders (Tekenbroek, 1923, p. 73, based on various editions of A.E. Bles). In the 1928 law in order to give shareholders more power, binding nominations were legally arranged. This legal arrangement of binding nominations were based on the idea that it was not desirable that too much power became concentrated with a few persons (Klaassen 2007). As mentioned above, nominations could be done by the supervisory board, but also by a meeting of holders of priority shares. The new law enabled the general meeting of shareholders to overrule this nomination decision by two third of the votes, representing at least half of  the issued share capital. 
In the law of 1928 the role of the supervisors was only marginally described. A supervisory board was optional, and the tasks and the appointment of supervisors were hardly written down. To suppress malpractices the law tried to combine good internal balances of power relations with transparency. Thus, in contrast to the Code of 1838, the company law required the publication of the yearly financial accounts which replaced the required royal approval of the Code 1838. The discussions among the most important actors between 1871 and 1928 on this important matter will be discussed in the next section.
 Another four decades later some important changes were made in company law, of which the most important one was the enforced “structure regime” for large companies in 1971.
 For these companies the creation of a supervisory board became mandatory. The supervisors, with a minimal of three, were not appointed by the shareholders’ meeting but by cooptation of the sitting members of the supervisory board. The shareholders were only given the right to recommend a person. What’s more, the supervisory directors got three important legal rights: the appointment and dismissal of executive directors, the enactment of the annual accounts and the approval of major decisions of the executive board. Clearly some important rights that by the law of 1928 were imperative to the shareholders had moved to the supervisory board, leading to a substantial decline of shareholders’ powers. The directors and supervisors had obtained a powerful position and not much was left of the highest authority that in 1928 by the legislators was given to the shareholders’ meeting.  

In conclusion, formally shareholders were assigned relatively much power and influence in the laws of 1838 and 1928, whereas in the structure regime in 1971 many rights of shareholders were transferred to the supervisory directors. We will now analyze why  the changes in the formal rule of 1928 did not lead to stronger shareholders in practice.
5. Actors: policymakers, lawyers and business men
The law of 1928 had been proceeded by two important debates between policymakers, lawyers and business leaders that surrounded the law making process which started already in 1870. One discussion was about transparency, the other about oligarchical clauses (see also Westerhuis and De Jong 2015). 
Most important goal of the proposed bills between 1870 and 1928, was to replace the old principle of Royal approval of the charter of association, by more transparency of the financial position of the firm. Already in 1871 people in various state committees discussing the issue were confronted with a dilemma that until 1928 remained a concern: How can we assure that the required publication of yearly financial accounts will not lead to misleading or unremarkable information? This concern was a result of the idea that firms were too different to make detailed regulation of public disclosure of standardized accounts.  The discussions reflected developments elsewhere in Europe, where in the UK, France, Germany and Belgium the old system of royal approval and state control was replaced by control on the basis of public disclosure (transparency). 

In 1910 mr A.P.L . Nelissen, minister of Justice, submitted a bill, but it took a long time before the bill was discussed in the Lower House. The activities of a parliamentary committee stagnated due to disagreement between the committee and the minister about whether open and closed companies should be viewed differently. The question was whether companies of which their shares were in the hands of just a small group of investors – such as the founders and directors, and their families – (closed companies) should also publish their financial accounts, like open companies. If these companies should be seen as exceptional cases,  how could one define these closed (family) businesses.  As a result of disagreement, still in 1918 no decision had been made. 

Because of some corporate scandals in the early 1920s, the need for a revision of the company law become more urgent again. In 1925 yet another bill submitted by mr. Th. Heemskerk, minister of Justice, was being discussed. The bill did not differentiate between closed and open companies, which  was clearly in contrast to the laws in the UK and Germany where a distinction was made between the two types of firms. In particular the closed, family companies objected to this provision. They argued that indeed public disclosure was useful for firms with anonymous shareholders, but not for firms with families and friends as shareholders.  The minister was however of the opinion that though companies differ, the main characteristics were the same. He argued that all creditors (shareholders, banks etc) depended on the capital of a company, and therefore, the rules, safeguarding the interests of third parties, should not be different.  Eventually in 1927 mr. dr. J. (Jan) Donner, minister of Justice, designed a bill that finally would pass both Chambers (de Jongh 2014).
The state and Minister of Justice were one actor which due to some financial scandals felt pressure to take action by  reforming the company law to better protect the owners (shareholders) of firms. In the 1920s Dutch business, represented by the Nijverheidsraad and a commission of the Verbond van Nederlandsche Werkgevers (VNW), can be seen as another actor that objected some major aspects of the bills.  The commission of the VNW agreed that many failures were caused by mismanagement and fraud, but it was caused by incompetence and lack of clear firm policies. These factors could not be captured  and prevented by an act. In other words, according to the commission an act could not provide good management or publication of reliable financial information.  Moreover, the commission did not support the main idea on which the bill was based, namely that sound business required active participation of shareholders. In contrast, it  was of the opinion that the interests of a company needed strong management that could make decisions quickly. The Chambers of Commerce also expressed their discontent stating that the bill was drafted by lawyers who had not paid attention to economic  consideration and the impact on business. They were afraid of the required public disclosure because it allowed (foreign) competition to look into important (financial) information of firms. They plead for other different rules for small and middle-sized firm, comparable to the GmbH, a legal identity adopted in Germany in 1892. Prominent Dutch business men objected and organized a congress in 1927, chaired by dr C.J.K. van Aalst, president of the Nederlandsche Handel-Maatschappij. However, despite protests from business side, the bill was enacted by the Second Chamber without making a distinction between open and closed firms.  Again, VNW and the Chambers of Commerce started a campaign. A second congress was held just before the bill was being discussed in the First Chamber. The same arguments were put forward. Members argued that the Second Chamber and the minister had not paid attention to the viewpoints of Dutch business, because none of them had close links or experience with firms. It was stressed that Dutch business had performed rather well and that the new act would throw back business to days of state intervention. Mismanagement would not have been prevented by the new law. The First Chamber could pass or reject the bill, but not amend the content of the bill. Despite protests by Dutch business, the First Chamber passed the bill. A modification clause introduced in 1929 somewhat weakened the publication requirement for companies that did not have outside shareholders or bondholders (Zeff, van der Wel and Camfferman 1992).

The discussion between prominent businessmen and politicians and lawyers shows already the difference between the law that was implemented in 1929 and practice expressed by prominent business leaders. The law was based on the idea that shareholders were actively engaged in the affairs of firms. It ignored the fact that already by that time the shareholder was quite passive (low attendance of the meetings) because of the growth of companies since 1900 which had led to a spread of shareholders (free rider).  Before the increase in the number of large companies, many public limited companies had a strong personal and familial character; their shareholders felt closely connected with the daily affairs of the company (inside shareholders) (Westerhuis and de Jong 2015). The increase in firm size, as a consequence of industrialization since the late 19th century and economic growth during the 1910s and 1920s, went parallel with issuing shares on stock markets for required capital. Consequently a new type of shareholder emerged who felt less related to the company’s affairs. This shareholder was more an investor instead of co-owner and his goal in particular was to get financial advantage via dividend and differences in exchange rates (outside shareholders). They attended the shareholders’ meeting less frequently (De Jong, Roell and Westerhuis 2015). This relatively low involvement of outside shareholders gave opportunity for the directors to grab power.  The soft spots in the 1928 law would give them ample room to do so. 
6. “Soft spots” in the 1928 law
Two important soft spots between the 1928 law and its actual interpretation and enforcement, which allowed for institutional change, can be distinguished. First, although the 1928 law was more extensive than the one of 1838, the law left ample room for interpretation and enforcement. Via statutory provisions, that supplemented the legal provisions, directors were able to increase their influence.  Second, the roles of certain groups were not well defined in the law. More precise, the tasks and appointment of supervisory directors were not well described leaving them room to develop into a powerful group within the company. 
Oligarchical clauses (later named takeover defenses) became increasingly popular. Before passing the 1928 act firms included binding nominations in their charters. After 1928 binding nominations were still allowed but as we saw before the meeting of shareholders were allowed to overrule a decision. In practice, however,  it proved rather difficult for shareholders to meet the required two third of votes (Sanders and Westbroek 2010). Firms increasingly adopted the use of priority shares into their charters, by which voting power about not only nomination but also other important decisions, came vested with an exclusive group of shareholders. The holders, which thus had quite some influence on the nomination of directors and supervisors, only represented a minor part of the total capital of a company (Westerhuis 2014). 

In general since the interwar years companies more often made use of different types of takeover defenses, which curtailed the power of shareholders and even moved it to the executives and supervisors. At first companies used these defenses against possible foreign or domestic takeovers, but other motives became important in due course, one of them being the above described rise of outside shareholders. Directors tried  to prevent an accidental majority of shareholders to appoint the executives and supervisors. Another related motive for the use of takeover defenses was to secure the quality of the executives and supervisors, which was related to the wish to prevent unstable corporate policies. (SMO 1971). Executive directors found this justified because as prof. mr. H.J. Hellema stated ‘A good harmonic combined action between the managers of a company is of vital importance for the company and even with the appointment of supervisors it is desirable to persuade oneself that the new supervisor is accepted by the managing board’ (Hellema 1965).
Although a supervisory board was not required by law, many firms had one. Initially, supervisors probably were representatives of shareholders, and on behalf of them controlled the financial data of the firm. The VOC and other companies in the 17th and 18th centuries hardly justified themselves, and when they did it was only for a small group within the total group of shareholders (vennoten). This small group would transform themselves into the supervisory board (Camfferman 2000). 
Cooptation as practiced informally within many companies resulted in a strong corporate network, resulting from directors sitting on more than one board, that lasted for a long time. Reputation and trust were critical for getting important positions and it enabled executives and supervisors to strengthen their position. During the 1920s the density of the Dutch corporate network peaked. The development of the Dutch corporate network after the Second World War coincided with a period of economic recovery, in which commercial banks started to play an important role in the financing of Dutch business. Consequently, during the 1960s and 1970s Dutch production and financial companies formed tightly connected arrangements, in which the financial companies occupied central positions (Westerhuis 2014). In general, these decades were characterized by a strong interlocking network centered on a few major banks.

Thus, while the outside shareholders hardly used their formal legal rights, the soft spots in the 1928 law facilitated directors to get relative more power. Executive and supervisory directors became extremely powerful within the firm due to the inclusion of takeover defenses in the corporate charters. This process was further enhanced by board interlocks.  Via board interlocks they formed a business elite with shared beliefs (social cohesion).The network structures allowed for sharing information and ideas. 
7. Changing ideas about the firm 

So far, we have seen that formal law reform did not have the desired institutional change in the management-shareholder balance. We now turn to informal institutions, that is changes in dominant beliefs and ideas.

In 1838 the public limited company was seen as a contract between shareholders, and this idea persisted in the 1928 law. It implied that the relation between owners and directors of a firm was a hierarchical one, in which boards had a subordinated position to the shareholders’ meeting (Noldus 1969). This view was dominant at least among politician and lawyers that were the designers of the 1928 law. Because of some business failures in the early 1920s, they were of the opinion that shareholders, being the highest authority within a firm, had to be better protected. The contractual view was perhaps useful for smaller public limited companies, where it comes to a small group of people, who know each other well and meet each other on a regular basis and where executive and supervisory directors are also shareholder. However, as we discussed above, when the group of shareholders become bigger and shares are in the hands of anonymous holders, the contractual view is less helpful (Noldus 1969). Business leaders already expressed this concern, whereas layers and policymakers held onto an idea that had its roots in the 19th century.
During the following four decades the idea of laissez faire has been gradually replaced by the notion that the state was allowed to interfere when the market failed. The firm was increasingly viewed as a nexus of stakeholders, each with different interests. To all groups it would prove most helpful if the firm as a whole functioned well, and in this they found a common interest (SER 1969; Hellema 1965). The societal meaning of the firm became more important in which none of the stakeholders has a dominant position and consensus between stakeholders is required to reach certain goals. This was in line with the belief that employees, employers and state had to work closely together in the reconstruction of the economy after World War II.  An important aspect  was the growing conviction that employees should play a more active role in company decision making. The reason why employees started to become important stakeholders can be traced back to the interwar years, but only after the war during the government of Willem Drees, corporatism was being institutionalized with the creation of the Stichting van de Arbeid in 1945 and the Sociaal- Economische Raad (SER) in 1950, an advisory body comprising representatives of employer and employee organizations and the state (Nijhof & Van den Berg 2012; Jaspers, Van Bavel & Peet 2010). While employees’ participation was rather centrally organized on a country level, with the creation of trade unions and federations, the employees had not yet a voice on the corporate level. This changed with the Wet op de Ondernemingraden (the Act of the Works Council) in 1950. Moreover, the changed view on the firm into a nexus of stakeholders, led to the discussion how firms should be managed, and which role within firms labor, management and capital should have. Employees should be able to influence firms’ management to protect their own interests. The relatively low attendance of shareholders during the annual meetings increased the feeling among employees that the difference in the legal position between employees and shareholder did not square with the facts. 

In 1960 a public committee headed by law professor Pieter J. Verdam was created to discuss matters, with special attention to company’s executive and supervisory board, and the role employees should play within the firm. Since the committee remained divided,  the state asked the SER for advice. Eventually they reached a compromise in 1969 (Honee 1979). The SER proposed that supervisors appointed each other by cooptation, under the condition that the board was completely independent and neutral (SMO 1980). Also the supervisory board of large companies received important decision making power that before rested with the shareholders’ meeting: to appoint and dismiss executive directors, to approve annual financial statements, and to decide on fundamental management decisions. Particularly the system of cooptation, combined with the important right of appointing executives, resulted in an enormous influence by the executive and supervisory boards. The factor capital and labor, by way of the shareholders’ meeting and works council, received equal rights. Both had the right to recommend a member for board nomination, the right to object, and the right to veto a nomination (SMO 1980). Based on this advice, the structure regime for large companies was imposed in 1971. Large companies had to adopt a two-tier model with an executive and supervisory board. Interestingly, cooptation and the right to appoint directors, that were already practiced by the boards via priority shares and binding nominations, were now formalized and institutionalized. 
The change in viewpoint about the function and role of firms went parallel with a legal change, from a contractual view to an institutional one.  Interestingly this change was not immediately written down in laws (civil law countries) but can be shown by Higher Court decisions, which is more usual for common law countries. In his dissertation, legal scholar De Jongh (2014) shows this change based on jurisdiction about how the Surpreme Court decided in various cases. The case of the Doetinchemse Ijzergieterij in 1949 and the case of the Forumbank in 1955 are two well-known cases (see also Westerhuis and De Jong 2015; De Jong, Roell, and Westerhuis 2015). In the first case the Court decided that the supervisory directors were not just monitoring the executive board on behalf of the shareholders. They were required to act in the interests of the company, not just its shareholders. In the Forumbank case, the Court decided that the executive directors were allowed to decide on a share repurchase decision. This meant, more concrete, that the executive board had its own tasks that were not derived from the shareholders meeting’, but from the company. Also, their task should no longer be focused on the interests of the joint shareholders, but on that of the public limited company. With this decision the hierarchical relation between shareholders and directors was no longer in place.
Thus, the 1928 law did not square with reality,  because the designers had based the law on the contractual view which had already been outdated to some extent  and which was not in line with practices as expressed by Dutch business leaders.  The viewpoint of lawyers changed only slowly as can be seen by the Higher Court decisions. In contrast to the 1928 law, the structure regime adopted in 1971 can be seen as an institutionalization of existing practices. However, this law would prove to be outdated soon when since the 1980s under the influence of agency theory shareholders were put back into the center of attention. Again, this refocus on shareholders was not preceded by  company law reforms. 
8. Changing ideas since the 1980s
Prolonging the line of reasoning, the ‘shareholder revolution’ is often considered to be the most important change in corporate governance in recent times. In the Netherlands takeover defenses were the first topic being discussed. The Stock Exchange Association (Vereniging voor de Effectenhandel) initiated discussion in 1986 when it published an essay about the use of takeover defenses. The Association was of the opinion that takeover defenses harmed free market processes. It created a committee headed by prof. W.C.L. van der Grinten to advice the association. In the meantime Dutch firms organized themselves in the Vereniging van Effecten Uitgevende Ondernemingen (VEUO). They were of the opinion that it was not the task of the Association to decide how firms and executives should defend their own firms  (Frentrop 2004, 15). The two institutions discussed the issue for many years, which resulted in 1996 in a bill that only dealt with the use of takeover defenses in case of a hostile takeover bid. The discussion of their use during ‘times of peace’ was still not settled. Both the Association and the VEUO favored self-regulation above state interference. A new commission headed by Jaap Peters, initiated by the Association and large Dutch listed firms, analyzed the power balance between management and shareholders more broadly; it published its findings in 1997 in 40 recommendations. It argued in its report that all actors should be able to come to a better form of corporate governance within the existing legislative framework, rather than introducing new legislation (Frentrop 2004). As said Commission Peters was created by two institutions that could not agree upon matters but did not want state involvement. Commission Tabaksblat was created because everyone felt something had to be done; in particular confidence in the executives and non-executives had been decreasing since the mid-1980s. The corporate scandals in the US and also in the Netherlands (Ahold) were one of the reasons for this sentiment. Another one were the rising remunerations  and bonuses of executives. Thus, corporate governance scandals in particular have placed the functioning of supervisory boards at the center of the debate (Pugliese et al 2009). And also the role of the state became more profound. Thus, in contrast to Commission Peters,  Commission Tabaksblat was initiated by the state and the employers association VNO-NCW. However, comparable to the Association in 1987, Commission Tabaksblat did not have legislative power, even though one knew due to experience with the 40 recommendations of Commission Peters, that self-regulation did not always work very well.  A unique solution was found in the ‘comply or explain’ rule, which means that when a firm does not comply with the Code Tabaksblat, it has to explain it in its annual report. Based on this the shareholder can pass judgement himself and put  responsibility on the firm’s executives. To do so, shareholders indeed have received more rights (ability to put items ‘on the agenda’ more easily; proxy voting; more influence on remuneration policies). 

It is interesting to see that again changes in the dominant belief system have been very important in these recent changes. To understand why the shareholder value model became so dominant in the last three decades, one should go back to agency theory, which is the underlying theory or idea of the shareholder model. Agency theory, stating that shareholders of a firm are the principles and managers their agents, has its roots in the US during the 1970s (Fourcade and Khurana 2013, 148-149). Important to stress is that “the core ideas of agency theory were derived not from inductive observation and practical experience but, instead, from the theoretical musings of a newly revitalized neoclassical economic theory” (Fourcade and Khurana, 2013, p. 151).  Thus, economists had brought a deductive, theoretical approach to business schools. And “drawing on the legitimacy of economics, agency theory had the authority to redefine managerial action and the nature of the corporation.” Based on the above we could claim that the shareholder model is a technique (of how to align managers’ and shareholders’ interests) as well as a normative belief structure about the allocation of power (see Fiss and Zajac, 2004). 
9. Conclusion
This paper investigates whether changes in formal law resulted in actual institutional change (behavior). It  shows that company law is not at the heart of corporate governance.  To the contrary, it demonstrates that the 1928 law and the Structure regime of 1971 did not lead to desired changes in the power balance between shareholders and management. 
After all, when the company law was passed in 1928 it had already outdated practices in which outside shareholders had become more passive. The structure regime of 1971 was a formalization of existing practices, and in that sense it followed rather than preceded changes in corporate governance.  With the shareholder revolution, starting mid-1980s, it soon proved outdated.
Instead of company law reforms, changing beliefs (informal institutions) seem to be much more important to understand processes of change. The paper shows that more general developments in society – especially the reconstruction of the Dutch economy after World War II and the growing importance of employees –, resulted in a viewpoint of the firm as a nexus of many stakeholders (not just shareholders) with a social responsibility. Slowly, the legal viewpoint of the firm changed from a contractual to an institutional one as well. These changing beliefs were first picked up by the Higher Court as can be seen in different decisions of which the Doetinchemse IJzergieterij (1949) and the Forumbank (1955) cases are the most important ones, and were then institutionalized in the structure regime of 1971. Also since the 1980s, the idea put forward by agency theory stating that shareholders should be central again and showing how management and shareholder’s  interests could be aligned, has been rather influential. It resulted in an increase in firms focusing on shareholder value since the mid-1980s without formal company law reforms. 

The paper shows the process of change, in which Dutch shareholders, who were relatively well protected by the enactment of company law in 1928, lost most of their initial influence and power, eventually leading to a law in 1971 by which they had practically no influence left. This shift from shareholder power  towards insider control, cannot be seen as an example of an abrupt shift in which institutions are broken down and replaced with others due to external shocks only. Rather it is a case of incremental change through small modifications, that cumulatively resulted in significant institutional change (Mahoney and Thelen 2010, p.1). Thus, the 1928 law left much room for unintended institutional change. First, the designers  (the lawyers) and the implementers of the rules  (business) differed already during the law making process about some major points of financial disclosure and takeover defenses. Lawyers seemed  to be less aware that due to an increase of firm size outside shareholders had become more passive. Second, due to the political context of laissez faire much room was left to the individual and rules were only written down marginally. Thus, the roles of certain groups, such as the tasks and appointment of supervisors, were not well defined, leaving them room to develop into a relatively powerful group within the company. Third, the importance of corporate charters in which many additional rights and conditions were entered over time played an important role. For example the possibility to enter oligarchical clauses (binding nominations, priority shares) in the corporate charters gave directors more power over important decisions. Lastly, the relations with other firms, in the form of corporate networks, tightened the position of the corporate elite sharing the same ideas about governance even further. 

The Dutch legal system is assumed to stem from the civil law tradition. Based on this paper  with a focus is on one aspect of the legal system, that is company law, two points should be out forward. Decisions by the Higher Court have been very important, which is typical for common law countries. Thus the Forumbank case (1955) in which the court decided that the meeting of shareholder and the executive board each has its own tasks, without a hierarchical relation, is still leading in the Code Tabaksblat. After all in the Code of 2004 it is stated that the executive board when developing corporate strategy should balance the interests of all stakeholders; serving shareholders’ interests are not the main goal. Second, in the discussions since 1986 the importance of self-regulation is often put forward. Self-regulation seems to be typical for common law countries which have a decentralized  character and encourage self-regulatory initiatives, whereas civil law systems monopolize all law-making initiatives (Coffee 2000). This seemingly common law feature of the Dutch legal system is not a result of possible convergence of legal systems due to financial globalization. After all, the importance of self-regulation was also observed  in the many debates among policymakers and business leaders preceding the 1928 law. So, a drive for self-regulation seems historically to be part of Dutch business  and its legal system.
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